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2 Empire State Plaza, Albany, NY 12223-1251

Andrew M. Cuomo, Governor Greg Olsen, Acting Director
An Equal Opportunity Employer

PROGRAM INSTRUCTION Number 20-PI1-06
Supersedes n/a

Expiration Date n/a

DATE: April 20, 2020
TO: Area Agency on Aging (AAA) Directors

SUBJECT: Temporary Suspension of Select Requirements Due to Declaration of
Disaster Emergency

ACTION REQUESTED:

Based upon Governor Cuomo’s Executive Order No. 202, declaring a disaster
emergency in all 62 counties of the State of New York as of March 7, 2020, and
amendments included in Executive Order No. 202.18, dated April 16, 2020, certain
regulatory requirements relating to the nutrition services and client contacts under
EISEP have been temporarily suspended. This is a temporary suspension made to
allow for the provision of necessary and appropriate services to those impacted by
Coronavirus (COVID-19) and to limit contact between staff and service recipients.

RESPONSE DUE DATE:

This change is effective immediately and remains in effect until May 16, 2020. NYSOFA
will notify you of any changes in this expiration date.

PURPOSE:

The purpose of this Program Instruction is to inform AAAs of temporary suspension of

these requirements, the reasoning behind this suspension, and the expectation of AAAs
going forward.



BACKGROUND:

Governor Cuomo’s Executive Order No. 202.18 includes the temporary suspension of
the following regulatory requirements pertaining to AAAs as promulgated by the New
York State Office for the Aging:

(1) Sub-clauses (1), (2), and (3) of clause (a) of subparagraph (ii) of paragraph (3) of
subdivision (a) of section 6654.10 of Title 9 of the New York Code of Rules and
Regulations, to the extent necessary to make home-delivered meals available to
persons age 60 or older who do not meet these listed eligibility requirements;

(2) Paragraph (4) of subdivision (a) and subparagraph (ii) of paragraph (14) of
subdivision (b) of section 6654.10 of Title 9 of the New York Code of Rules and
Regulations, insofar as it requires meals served to provide minimum percentages
of the dietary reference intake;

(3) Paragraph (6) of subdivision (a) of section 6654.10 of Title 9 of the New York
Code of Rules and Regulations to the extent that it requires menus to be
reviewed and approved by a registered dietitian;

(4) Paragraph (5) of subdivision (a) and paragraph (6) of subdivision (b) of section
6654.10 of Title 9 of the New York Code of Rules and Regulations, insofar as it
requires menus to follow a minimum of a four-week cycle;

(5) Clause (a) of subparagraph (i) of paragraph (3) of subdivision (a) and
subparagraph (ii) of paragraph (2) of subdivision (b) of section 6654.10 of Title 9
of the New York Code of Rules and Regulations, insofar as it requires that home-
delivered meals be provided 5 or more days per week;

(6) Paragraph (2) of subdivision (s) of section 6654.17 of Title 9 of the New York
Code of Rules and Regulations to the extent that it requires an in-home
supervisory visit within 5 days of the first time services are provided to a client;

(7) Section 6654.6 of Title 9 of the New York Code of Rules and Regulations to the
extent necessary to allow for all new clients to be provided services under the
Expanded In-Home Services for the Elderly Program without the requirement that
any such clients pay cost-sharing until such time as an assessment is conducted
and a cost share amount can be determined.

(8) Subdivision (r) of section 6654.16 of Title 9 of the New York Code of Rules and
Regulations to the extent that it requires client contacts be conducted in-home or
in-person and to allow for all required client contacts to be conducted by
telephone or otherwise remotely;



In addition to the temporary suspension of regulatory requirements provided by
Executive Order No. 202.1, by this Program Instruction, NYSOFA is temporarily
suspending these requirements where they are also imposed through means other than
statute or regulation, such as Program Instructions or the Standard Assurances to the
Four Year Plan. For the above provisions relating to Home-Delivered Meals, certain
federal requirements under the Older Americans Act or regulations have been waived to
provide flexibility. For example, the Administration for Community Living (ACL) has
provided for an expanded definition of the term “homebound,” which now includes older
adults practicing social distancing.

ACL has provided guidance regarding requirement that meals under Title Il of the Older
Americans Act provide minimum percentages of the dietary reference intake (DRI).
While state regulations relating to DRIs are temporarily suspended, meals funded under
Title 11I-C of the OAA are still required to meet the Dietary Guidelines for Americans
(DGA) and the DRIs under Title IlI-C. In these instances, neither ACL nor NYSOFA has
authority to waive these requirements. As such, the temporary suspension of
requirements provided for in Executive Order No. 202.18 applies only to meals provided
using state funds or Federal funds under the Families First Coronavirus Response Act
(FFCRA), the Coronavirus Aid Relief and Economic Security (CARES) Act, and Title IlI-
B of the Older Americans Act. If an AAA provides meals that do not meet these
requirements, such meals must be funded and recorded accordingly.

Per ACL guidance, meals provided using Disaster Relief Funds following a declaration
of a major disaster, Families First Coronavirus Response Act (FFCRA) and the
Coronavirus Aid Relief and Economic Security (CARES) Act are not required to meet
the DGAs and the DRIs. However, ACL and NYSOFA strongly encourage the use of
these standards to help older adults maintain their health and manage their chronic
conditions and to provide quality service.

While Congress provided for the waiver of DRIs and DGAs during the COVID-19
pandemic, they made it clear that ACL should encourage programs to provide nutritious
meals when available. However, when meals that meet the DRIs/DRAs are
unavailable, they have encouraged ACL to urge programs to provide meals that meet,
at a minimum, no less than 1/3 of the recommended daily caloric intake for an older
individual. As an example, the recommended daily caloric intake for a 70-year old is
1600. Per ACL, under no circumstances should a meal be provided that is less than
534 calories.

Additional requirements relating to Home-Delivered Meals have been temporarily
suspended by Executive Order No. 202.18. These include the requirement that meals
be delivered five days a week, the requirement that menus follow a four-week cycle,
and the requirement that all menus be reviewed and approved by a registered dietitian.

Though these requirements are temporarily suspended, AAAs are strongly encouraged
to comply with them to the extent practicable.
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In addition to the requirements relating to Home-Delivered Meals, certain regulatory
requirements applying to the Expanded In-Home Services for the Elderly Program
(EISEP) have been temporarily suspended. These include requirements providing for
any in-person or in-home contacts with EISEP clients. AAAs are expected to conduct all
required client contacts identified in the regulations, but need not do so in-person. All
required contacts may be conducted via telephone, internet, or other ways that do not
require face-to-face visits. In recognition of the temporary suspension of certain
assessment requirements explained in 20-PI1-04, and that obtaining the necessary
information to determine a cost-share amount may not be feasible, new EISEP clients
may be provided services without being required to pay cost-sharing.

Please remain aware that the suspension of these requirements is temporary and is
being made in relation to the Governor’s declaration of a disaster emergency to avoid
any delay or interruption of services that may potentially result in strict adherence to
these requirements.

A copy of Governor Cuomo’s Executive Order No. 202.18 is attached to this Program
Instruction for your reference.

PROGRAMS AFFECTED: X Title 111-B X Title 111-C-1 XTitle 11-C-2
(] Title 1I-D X Title III-E X CSE X WIN [] Energy
X EISEP X NSIP [] Title vV (] HICAP []LTCOP

] NY Connects ] Other:

CONTACT PERSON: TELEPHONE:

Please contact your Aging Services Representative with any questions
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No. 202.18

Continuing Temporary Suspension and Modification of Laws
Relating to the Disaster Emergency

WHEREAS, on March 7, 2020, I issued Executive Order Number 202, declaring a State disaster
emergency for the entire State of New York; and

WHEREAS, both travel-related cases and community contact transmission of COVID-19 have
been documented in New York State and are expected to be continue;

NOW, THEREFORE, I, Andrew M. Cuomo, Governor of the State of New York, by virtue of the
authority vested in me by Section 29-a of Article 2-B of the Executive Law to temporarily suspend or
modify any statute, local law, ordinance, order, rule, or regulation, or parts thereof, of any agency during a
State disaster emergency, if compliance with such statute, local law, ordinance, order, rule, or regulation
would prevent, hinder, or delay action necessary to cope with the disaster emergency or if necessary to
assist or aid in coping with such disaster, I hereby temporarily suspend or modify, for the period from the
date of this Executive Order through May 16, 2020 the following:

» Sections 6512 through 6516, and 6905, 6906 and 6510 of the Education Law and Part 64 of
Title 8 of the NYCRR, to the extent necessary to allow registered nurses, licensed practical
nurses, and nurse practitioners or a substantially similar title licensed and in current good
standing in any province or territory of Canada, to practice in New York State without civil or
criminal penalty related to lack of licensure;

¢ Sections 6512 through 6516, and 6524 of the Education Law and Part 60 of Title 8 of the

- NYCRR, to the extent necessary to allow physicians licensed and in current good standing in
any province or territory of Canada, to practice medicine in New York State without civil or
criminal penalty related to lack of licensure; '

* Sections 6512 through 6516, and 6541 of the Education Law and Part 60.8 of Title 8 of the
NYCRR 8 NYCRR, to the extent necessary to allow physician assistants or a substantially
similar title licensed and in current good standing in any province or territory of Canada, to
practice in New York State without civil or criminal penalty related to lack of licensure;

¢ Sections 3502 and 3505 of the Public Health Law and Part 89 of Title 10 of the NYCRR to the
extent necessary to permit radiologic technologists or a substantially similar title licensed and in
current good standing in any province or territory of Canada, to practice in New York State
without civil or criminal penalty related to lack of licensure;

» Sections 6512 through 6516, 6548 and 6911 of the Education Law and sections 60.11 and 64.8
Title § of the NYCRR, to the extent necessary to allow clinical nurse specialists, specialist
assistants, and substantially similar titles certified and in current good standing in any state in
the United States, or any province or tertitory of Canada, to practice in New York State without
civil or criminal penalty related to lack of certification;

* Sections 6512 through 6516, and 7704 of the Education Law and Part 74 of Title § of the
NYCRR, to the extent necessary to allow licensed master social workers, licensed clinical social
workers, and substantially similar titles licensed and in current good standing in any state in the



United States, or in any province or territory of Canada, to practice in New York State without
civil or criminal penalty related to lack of licensure;

Section 6502 of the Education Law and 8 NYCRR 59.8, to the extent necessary to allow
specialist assistants, respiratory therapists, respiratory therapist technicians, pharmacists, clinical
nurse specialists, dentists, dental hygienists, registered dental assistants, midwives,
perfusionists, clinical laboratory technologists, cytotechnologists, certified clinical laboratory
technicians, certified histological technicians, licensed clinical social workers, licensed master
social workers, podiatrists, physical therapists, physical therapist assistants, mental health
counselors, marriage and family therapists, creative arts therapists, psychoanalysts and
psychologists who have an unencumbered license and are currently in good standing in New
York State but not registered in New York State to practice in New York State without civil or

- criminal penalty related to lack of registration;

Section 6908 of the Education Law and associated regulations, to the extent necessary to permit
graduates of State Education Department registered, licensure qualifying nurse practitioner
education programs to be employed to practice nursing in a hospital or nursing home for 180
days immediately following successful completion of a New York State Registered licensure
qualifying education program, provided that the graduate files with the State Education
Department an application for certification as a nurse practitioner;

Section 8609 of the Education Law and associated regulations, to the extent necessary to permit
graduates of State Education Department registered, licensure qualifying clinical laboratory
technology and clinical laboratory technician education programs to be employed to practice for
180 days immediately following successful completion of a New York State Registered
licensure qualifying education program, in a clinical laboratory with a valid New York State
permit, provided that the graduate files an application for a New York State clinical [aboratory
practitioner license and limited permit; :

Section 6808 of the Education Law and 8 NYCRR 63.6 and 63.8, to the extent necessary to
extend the triennial registrations of pharmacy establishments who are cutrently registered and
whose registration is set to expire on or after March 31, 2020. An application for re-registration

of such registrations shall be submitted no later than 30 days after expiration of Executive Order
202;

Sections 1514 and 1531 of the Business Corporation Law and Section 121-1500(g) of the
Partnership Law, to the extent necessary to extend the statements of domestic or foreign
professional service corporations, design professional service corporations, registered
professional limited liability partnerships, New York registered foreign professional limited
liability partnerships whose statements are set to expire on or after March 31, 2020. Such
statements shall be filed no later than 30 days after the expiration of Executive Order 202;

Section 7210 of the Education Law, to the extent necessary to extend the triennial renewal of
certificates of authorizations of domestic or foreign professional service corporations, design
professional service corporations, professional service limited Liability companies, foreign
professional service limited liability companies, registered professional limited Hability
partnerships, New York registered professional foreign limited liability partnerships,
partnerships and joint enterprises specified in Education Law §7209(4) authorized to provide
professional engineering, land surveying or professional geology services whose certificates of
authorizations are set to expire on or after March 31, 2020. The application for the renewal of

such certificates of authorization shall be submitted no later than 30 days after the expiration of
Executive Order 202; .

Section 6503-b of the Education Law and 8 NYCRR 59.15, to the extent necessary to extend the
waivers for certain special education schools and early intervention programs providing certain
professional services whose waivers are set to expire on or after March 31, 2020. An application
for renewal of such waivers shall be submitted no later than 30 days after expiration of
Executive Order 202; '

Sections 6802, 6808, and 6841 of the Education Law and Parts 29.7 (10) and 63.6 of Title 8 of
the NYCRR, to the extent necessary to permit pharmacy technicians and pharmacists to practice’
at an alternative location, including their home, as long as there is adequate security to prevent
any Personal Health Information from being compromised; '

Section 603(b) of the Not-for-Profit Corporations Law to the extent necessary to permit annual
meetings of members to be held remotely or by electronic means;

Sub-clauses (1), (2), and (3) of clause (a) of subparagraph (ii) of paragraph (3) of subdivision (a) -
of section 6654.10 of Title 9 of the New York Code of Rules and Regulations, to the extent



necessary to make home-delivered meals available to persons age 60 or older who do not meet
these listed eligibility requirements;

Paragraph (4) of subdivision (a) and subparagraph (ii) of paragraph (14) of subdivision (b) of
section 6654.10 of Title 9 of the New York Code of Rules and Regulations, insofar as it requires
meals served to provide minimum percentages of the dietary reference intake;

Paragraph (6} of subdivision (a) of section 6654.10 of Title 9 of the New York Code of Rules
and Regulations to the extent that it requires menus to be reviewed and approved by a registéred
dietitian;

Paragraph (5) of subdivision (a) and paragraph (6) of subdivision (b) of section 6654.10 of Title
9 of the New York Code of Rules and Regulations, insofar as it requires menus to follow a
minimum of a four-week cycle;

Clause (a) of subparagraph (i) of paragraph (3) of subdivision (a) and subparagraph (ii) of
paragraph (2) of subdivision (b) of section 6654.10 of Title 9 of the New York Code of Rules
and Regulations, insofar as it requires that home-delivered meals be provided 5 or more days
per week; ‘

Paragraph (2) of subdivision (s) of section 6654.17 of Title 9 of the New York Code of Rules
and Regulations to the extent that it requires an in-home supervisory visit within 5 days of the
first time services are provided to a client;

Section 6654.6 of Title 9 of the New York Code of Rules and Regulations to the extent
necessary to allow for all new clients to be provided services under the Expanded In-Home
Services for the Elderly Program without the requirement that any such clients pay cost-sharing
until such time as an assessment is conducted and a cost share amount can be determined;

Subdivision (r) of section 6654.16 of Title 9 of the New York Code of Rules and Regulations to
the extent that it requires client contacts be conducted in-home or in-person and to allow for all
required client contacts to be conducted by telephone or otherwise remotely;

Section 352-eeee(2)(a) of the General Business Law, and any order, rule, or regulation in
furtherance of the requirements thereof, to the extent it requires that an offering statement or
prospectus become effective within fifteen months from filing or from the date of issue of the
letter of the atforney general stating that the offering statement or prospectus has been accepted

for filing, and any such fifteen month period, shall be tolled during the duration of this executive
order;

Section 352-¢(7)(a} of the General Business law, and any order, rule, or regulation in
furtherance of the requirements thereof, to the extent it requites certain filing fees be made at the
time of submission and filing of each offering statement or prospectus, shall be exempted during
the duration of this executive order, it being understood that such filing fees shall be remitted in
full to the department of law within 90 days from the expiration of this executive order:

13 NYCRR §§ 18.3(g)(1), 20.3¢h)(1), 23.3(h)(1), and any order, rule, or regulation in
furtherance of the requirements thereof, to the extent it requires sponsor to set forth a budget for
the first year of condominium operation, the requirements with respect to any such projected
first year of condominium operation are hereby tolled for the duration of this executive order.
Sponsor must update the first year of operation, as necessary, within 30 days from the expiration
of this executive order and shall not be required to offer rescission, to the extent such budget for

the first year of operation does not increase by 25 percent or more during the pendency of the
state of disaster emergency;

13 NYCRR § 20.3(0)(12), and any order, rule, or regulation in furtherance of the requirements
thereof, to the extent it requires sponsor to offer rescission if the first closing of a unit does not
occur within the first year of operation projected in schedule B, is hereby tolled for the duration
of the executive order. Sponsor must update the first year of operation, as necessary, within 30
days from the expiration of this executive order; '

Article 165 of the Education Law and section 58-1.3 of Title 10 of the NYCRR, to the extent
necessary to allow clinical laboratory practitioners to perform testing in a clinical laboratory
under remote supervision, provided a supervisor is on-site at least eight hours per week;

Subdivision (a) of section 70 and subdivision (a) of section 370 of the retirement and social
security law, to the extent necessary to waive the 15 day waiting period in which a service
retirement application must be on file before it becomes effective, which suspension shall be
deemed to have been in effect on and after the issuance of executive order 202, and shall enable
any member who has died due to COVID-19 after March 7, 2020 while an application was on



file, but not yet effective, shall be entitled to retirement benefits due to them pursuant to this
suspension,;

IN ADDITION, by virtue of the authority vested in ine by Section 29-a of Article 2-B of the Executive
Law to issue any directive during a disaster emergency necessary to cope with the disaster, I hereby issue
the following directives for the period from the date of this Executive Order through May 16, 2020:

* Any skilled nursing facility, nursing home, or adult care facility licensed and regulated by the
Commissioner of Health shall notify family members or next of kin if any resident tests positive for

COVID-19, or if any resident suffers a COVID-19 related death, within 24 hours of such positive
test result or death.

* Any person utilizing public or private transportation carriers or other for-hire vehicles, who is over
age two and able to medically tolerate a face covering, shall wear a mask or face covering over the
nose and mouth during any such trip; any person who is operating such public or private transport,
shall likewise wear a face covering or mask which covers the nose and mouth while there are any
passengers in such vehicle. This directive shall take effect in the same manner as Executive Order
202.17, at 8 p.m. on Friday, April 17, 2020.

» Executive Order 202.14, which extended the provisions of Executive Orders 202.3, 202.4, 202.5,
202.6,202.7, 202.8, 202.10, 202.11, and 202.13 which each closed or otherwise restricted public or
private businesses or places of public accommodation, and which required postponement or
cancellation of all non-essential gatherings of individuals of any size for any reason (e.g. parties,
celebrations, games, meetings or other social events), is hereby continued, provided that the .
expiration date of such provisions of such Executive Orders shall be aligned, such that all in-person
business restrictions and workplace restrictions will be effective until 11:59 p.m. on May 15, 2020,
unless later extended by a future Executive Order. All enforcement mechanisms by state or local

governments shall continue to be in fuil force an effect until May 15, 2020 unless later extended by
a future Executive Order. '

s Executive Order 202.14, which extended the directive contained in Executive Order 202.4 as
amended by Executive Order 202.11 related to the closure of schools statewide is hereby continued
to provide that all schools shall remain closed through May 15, 2020, at which time the continued
closure shall be re-evaluated. No school shall be subject to a diminution in school aid due to failure
to meet the 180 day in session requirement as a result of the COVID-19 outbreak, provided their
closure does not extend beyond the term set forth herein. School districts must continue plans for
alternative instructional options, distribution and availability of meals, and child care, with an

emphasis on serving children of essential workers, and continue to first use any vacation or snow
days remaining.

GIVEN under my hand and the Privy Seal of the
State in the City of Albany this
sixteenth day of April in the year two

thousand twenty.

BY THE GOVERNOR

Secretary to the Governor



